
Presentation on International Defamation Standards 
 

For the Jakarta Conference on Defamation 
 

28-29 July 2004 – Jakarta 
 
 
Toby Mendel 
Law Programme Director 
ARTICLE 19 
 
 
The issue of defamation law has become a serious one in Indonesia in recent years, with a 
growing number of defamation cases exerting a significant chilling effect on freedom of 
expression. Some recent cases, where extremely harsh penalties or high damages have 
been awarded, highlight this problem. For example, in September and October 2003, 
Paputungan and Supratman, of the daily Rakyat Merdeka, were given, respectively, 5-
month and 6-month suspended sentences after conviction for criminal defamation. Even 
more shocking is the one-year imprisonment sentence for defamation imposed on 
Bambang Harymurti, editor of Tempo magazine, in September 2004. An example of an 
excessive damage award is the Rupiah 8.4 billion (approximately US$1,000,000) 
awarded to businessman Tomy Winata in January 2004 in a defamation case against the 
magazine Koran Tempo. 
 
The problem of reliance on Indonesia’s unreasonably harsh defamation laws is not 
entirely unexpected. Many countries in transition to democracy experience significant 
growth in reliance on defamation cases as politicians and other public figures, 
unaccustomed to being criticised by a formerly largely subservient media, turn to 
defamation law as means of stifling such criticism. To some extent, this is a positive 
development as defamation laws are often less repressive than the means of control 
employed previously. At the same time, defamation laws in many countries in transition 
are unduly repressive and can, if not amended, seriously undermine the newly won 
freedoms. This is precisely the situation in which Indonesia finds itself today. 
 
In my paper, I will focus on international, and to some extent comparative, standards in 
relation to defamation law. In my view, Article 19 of the Universal Declaration of 
Human Rights,1 guaranteeing freedom of expression, is binding on Indonesia as a matter 
of customary international law. In most cases, however, the standards I rely upon in this 
paper are not directly binding on Indonesia. Nevertheless, jurisprudence from 
international judicial bodies in other regions of the world, and other non-binding 
standard-setting, such as authoritative international declarations and statements, illustrate 
the manner in which leading experts around the world have interpreted the (relatively 
brief) guarantees of freedom of expression found in international law. As such, they are 

                                                 
1 UN General Assembly Resolution 217A(III), 10 December 1948. 
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good evidence of generally accepted understandings of the scope and nature of 
international guarantees of freedom of expression, as well as of Articles 28, 28E and 28F 
of the Constitution of Indonesia, which also guarantee of freedom of expression. 
 
In this paper, I address a number of areas which I believe are relevant to the question of 
defamation law in Indonesia, in each case making specific recommendations for further 
development of Indonesian law. I start with a brief consideration of whether or not the 
1999 Indonesia Press Law can be relied on as a form of lex specialis for the media, so 
that claims of defamation should be dealt with under its rubric. Other issues addressed 
include whether or not defamation should be a criminal offence, which individuals and 
bodies should have a right to sue in defamation, issues relating to proof of truth in 
defamation cases, the defence of reasonable publication and the question of sanctions.  

The 1999 Press Law 
A matter of some debate in Indonesia at the moment is whether the 1999 Press Law of 
Indonesia represents lex specialis for the media, so that, in practice, any defamation case 
should be considered under its provisions, rather than the specific defamation provisions 
found in the Civil and Criminal codes. I have to note that the legitimacy of my 
commenting on this is somewhat mixed. On the one hand, I am certainly not an expert on 
Indonesia law in general, and the question of the interrelationships of different laws 
within that legal system. On the other hand, I was closely involved in the development of 
the Press Law and hence have some relevant knowledge concerning its provisions. 
 
I fully understand the motivation of those who wish to argue that all legal matters relating 
to the media should be dealt with under the Press Law. It is, by and large, a very 
progressive piece of legislation, adopted at the height of the reformasi movement and 
embodying the aspirations of the media community for freedom. The present political 
climate is such that progressive reform of the defamation laws is likely to be an uphill 
struggle. The lex specialis approach thus provides media freedom advocates with an 
effective means of addressing the problem of repressive defamation laws. 
 
At the same time, it is my view that the claim that defamation cases involving the media 
should be addressed under the Press Law suffers from serious flaws from a legal 
perspective. There are several reasons for this. First, and foremost, the Press Law does 
not even mention defamation and fails to provide for any framework for addressing this 
very complex area of law. A judge, faced with the need to assess a defamation case under 
the Press Law, would need either to make up the legal rules entirely from scratch, hardly 
a legitimate or stable outcome, or to revert to the existing body of defamation law for 
guidance, which would fail to achieve the desired outcome. 
 
Second, if the Press Law is indeed a lex specialis for the media, there is no obvious 
reason to restrict this to defamation law. Logically parallel claims would apply to other 
restrictions on freedom of expression such as hate speech, protection of privacy, 
obscenity and blasphemy laws, protection of national security and so on. The legal 
implications of this are broad indeed, particularly as the Press Law, for the most part, as 
in the case of defamation, fails to provide any framework or guidance on how to deal 
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with these issues. Significant areas of law would simply be swept away and replaced with 
silence, creating significant legal uncertainty. 
 
Third, this would lead to the peculiar result of one set of defamation principles applying 
to those who publish via the media and another set of principles applying to those who 
publish in any other form, including, for example, via books or films. There is no 
apparent justification for this distinction, rarely recognised in other systems of law.  
 
Fourth, there is no indication whatsoever either from the Press Law itself, or anything in 
the drafting process, to indicate that its intended effect was to replace existing content 
restrictions insofar as they might be applied to the media. It is hardly reasonable to 
suggest that such a far-reaching legal regime could have been established without even 
the merest indication that this was intended. 
 
It may, therefore, be concluded that the appropriate approach to reforming the Indonesian 
defamation laws is through direct amendment of the existing criminal and civil 
defamation provisions. Although this is no doubt more difficult and time-consuming than 
simply assigning cases involving the media to the 1999 Press Law, it at least holds out 
the promise of more far-reaching reform, applicable to everyone charged with 
defamation, not just the media. 
 
At the same time, the system set up by the 1999 Press Law is far from irrelevant to the 
question of defamation. The Press Law establishes a Press Council which has the 
responsibility, among other things, to deal with complaints from the public regarding 
press abuses. Such complaints may include cases of defamation. To the extent that these 
complaints are resolved through the Press Council, this should affect any possible future 
sanction that may be applied through the courts (see below, under Sanctions). 

Criminal Defamation 
Criminal defamation laws have resulted in a serious chilling effect on freedom of 
expression in many countries where such laws are not only oppressive in themselves, but 
are also roundly abused. It is submitted that these laws, in and of themselves, breach the 
right to freedom of expression. International guarantees of freedom of expression do 
allow for restrictions on this fundamental right, but only where these meet certain 
conditions, including that they are necessary in a democratic society. Necessity implies 
that there is a pressing social need for the restriction and that the restriction is 
proportionate. This latter implies, at a minimum, that the least intrusive available 
measures which effectively address the problem must be employed, as opposed to any 
measures which more seriously limit the right to freedom of expression. 
 
It is everywhere accepted that reputations should be protected by law and that certain 
types of statements which undermine reputations should attract liability of some sort. 
Where the goal is protection of reputation, the civil law is the most appropriate remedy. 
 
Criminal defamation laws have their origins in the need to maintain public order during a 
period when insults and attacks on reputation posed a real risk of engendering violence, 



  - 4 - 

in particular in the form of a duel. This risk no longer applies and, as a result, their public 
order roots should no longer be used as a justification for criminal defamation laws.  
 
The origins of criminal defamation in the United Kingdom provide a good insight into 
their public order rationale. Criminal defamation in the United Kingdom dates back to the 
Statute of Westminster of 1275, which established the offence of Scandalum Magnatum, 
providing that: 
 

… from henceforth none be so hardy to tell or publish any false news or tales, 
whereby discord or occasion of discord or slander may grow between the king and 
his people or the great men of the realm.2 

 
The purpose of Scandalum Magnatum seems to have been mainly to promote peaceful 
means of redress in a context characterised by constant threats to public order, rather than 
to protect reputations per se. In his renowned History of English Law, Holdsworth notes 
that the purpose of these statutes was, “not so much to guard the reputation of the 
magnates, as to safeguard the peace of the kingdom,” adding, “this was no vain fear at a 
time when the offended great one was only too ready to resort to arms to redress a 
fancied injury.”3 At the time, information was scarce and hard to verify and false rumours 
could all too easily lead to violence, for example in the form of public duels or even 
insurrection. According to the Supreme Court of Canada, “the aim of the statute was to 
prevent false statements which, in a society dominated by extremely powerful 
landowners, could threaten the security of the state.”4 
 
It is clear that the social conditions which were originally used to justify this rule no 
longer pertain. Indeed, they seem to have disappeared some time ago. In a 1964 case, the 
US Supreme Court noted: 
 

Even in Livingston's day [circa 1830s], however, preference for the civil remedy, 
which enabled the frustrated victim to trade chivalrous satisfaction for damages, had 
substantially eroded the breach of the peace justification for criminal libel laws.5 

 
And, further: 
 

. . . under modern conditions, when the rule of law is generally accepted as a 
substitute for private physical measures, it can hardly be urged that the maintenance 
of peace requires a criminal prosecution for private defamation.6 

 
There are two principled reasons why defamation should not be a matter of criminal law. 
First, use of the criminal law represents a disproportionate means of addressing the 
problem of unwarranted attacks on reputation and, as a result, exerts an unacceptable 
chilling effect on freedom of expression. This is particularly so in relation to statements 

                                                 
2 Scott, F., “Publishing False News” (1952) 30 Canadian Bar Review 37, pp. 38-9. 
3 A History of English Law, v. III, 5th Ed. (London, Methuen & Co., 1942), p. 409. 
4 R. v. Keegstra, [1990] 2 SCR 697, p. 722. 
5 Garrison v. Louisiana, 379 U.S. 64 (1964), p. 69. 
6 Ibid., quoting from Emerson, “Toward a General Theory of the First Amendment” (1963) 72 Yale L. J. 
877, p. 924. 
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regarding public officials or on matters of public interest, which is often the context in 
which such laws are used. 
 
In Lingens v. Austria, the European Court of Human Rights recognised that criminal 
sanctions for defamation can lead to the suppression of important expression. Referring 
to the fine imposed on the applicant for defamation, the Court stated: 
 

In the context of political debate, such a sentence would be likely to deter journalists 
from contributing to public discussion of issues affecting the life of the community. 
By the same token, a sanction such as this is liable to hamper the press in performing 
its task as purveyor of information and public watchdog.7 

 
As a result of this threat, the Court recognised the need for general restraint when 
applying criminal sanctions in the context of restrictions on the right to freedom of 
expression. 
 
The chilling effect of criminal sanctions has also been noted by the Inter-American 
Commission on Human Rights, which notes, in the conclusion of its Report on the 
Compatibility of “Desacato” Laws With the American Convention on Human Rights, 
“the inevitable chilling effect [criminal sanctions] have on freedom of expression”.8 
 
Second, civil defamation laws, on their own, provide adequate redress for harm to 
reputation. The experience of a number of countries, including countries in transition to 
democracy and relatively poor countries, conclusively demonstrates this. Countries such 
as Ghana (2001), Ukraine (2001) and Sri Lanka (2002), have all abolished their criminal 
defamation laws. These countries have not experienced any noticeable increase, of either 
a qualitative or quantitative nature, in defamatory statements since they abolished 
criminal defamation. If civil laws are an effective remedy, they must be preferred to 
criminal defamation laws, as restrictions on freedom of expression must be carefully 
designed so as to limit the right as little as possible. 
 
The sufficiency of civil defamation laws in redressing harm to reputation is also 
illustrated by the growing number of jurisdictions where they are either the preferred 
means of redress or growing in popularity, even though criminal defamation laws are still 
on the books. In many European countries, criminal defamation laws have fallen into 
virtual desuetude and civil defamation laws are the preferred means of redress. For 
example, there has been no successful attempt to bring a criminal prosecution for 
defamation in the United Kingdom for many years and no private actor has even 
attempted to do so for over 20 years.9 
 
It may be noted that, where criminal defamation laws respect fundamental criminal 
principles – unfortunately rarely the case for some reason – they are normally 

                                                 
7 Lingens v. Austria, 8 July 1986, Application No. 9815/82, para.44. 
8 1994 Annual Report of the Inter-American Commission on Human Rights, Chapter V. 
9 Historical attempts include Goldsmith v. Pressdram, [1977] QB 83, Gleaves v. Deakin, [1980] AC 477 
and Desmonde v. Thorpe, [1982] 3 All ER 268. None of these cases have gone to trial because either the 
plaintiffs failed to obtain leave to proceed or the cases were discontinued. 
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significantly less attractive to plaintiffs than civil defamation laws. An important criminal 
principle is the presumption of innocence, which requires the party bringing the case to 
prove all of the elements of the offence to the criminal standard of beyond all reasonable 
doubt. In defamation cases, this should arguably include proof of the falsity of the 
impugned statements, proof that they were made with actual knowledge of falsity, or 
recklessness as to whether or not they were false, and proof of a specific intention to 
cause harm.10 This represents a very high standard for plaintiffs to meet and, if required 
in practice, would significantly reduce the attractiveness of criminal defamation. 
 
The UN Human Rights Committee has not yet had the opportunity to address the issue of 
criminal defamation in the context of an individual communication alleging a breach of 
the right to freedom of expression. However, it has repeatedly expressed its concern 
about criminal defamation and, in particular, the use of custodial sanctions for 
defamation, in the context of its regular reviews of country reports.11 
 
Every year, the UN Commission on Human Rights, in its resolution on freedom of 
expression, notes its concern with “abuse of legal provisions on defamation and criminal 
libel”.12 
 
The three special international mandates for promoting freedom of expression – the UN 
Special Rapporteur, the OSCE Representative on Freedom of the Media and the OAS 
Special Rapporteur on Freedom of Expression – called on States to repeal their criminal 
defamation laws in their joint Declarations of November 1999, November 2000 and again 
in December 2002. The 2002 statement read: 
 

Criminal defamation is not a justifiable restriction on freedom of expression; all 
criminal defamation laws should be abolished and replaced, where necessary, with 
appropriate civil defamation laws.13 

 
In October 2000, the Inter-American Commission on Human Rights adopted a 
Declaration of Principles on Freedom of Expression. Paragraph 10 of this Declaration 
states, among other things: “[T]he protection of a person’s reputation should only be 
guaranteed through civil sanctions in those cases in which the person offended is a public 
official, a public person or a private person who has voluntarily become involved in 
matters of public interest.”14 
 
The Commission’s Report on the Compatibility of “Desacato” Laws With the American 
Convention on Human Rights goes further, suggesting that all matters relating to the 
protection of reputation should be dealt with as a matter of civil law: 

                                                 
10 See ARTICLE 19, Defining Defamation: Principles on Freedom of Expression and the Protection of 
Reputation (London, ARTICLE 19, 2000). 
11 For example, in relation to Iceland and Jordan (1994), Tunisia and Morocco (1995), Mauritius (1996), 
Iraq (1997), Zimbabwe (1998), Cameroon, Mexico, Morocco, Norway and Romania (1999), Kyrgyzstan 
and Trinidad and Tobago (2000), Azerbaijan, Guatemala and Croatia (2001), and Slovakia (2003). 
12 See, for example, Resolution 2004/42, 19 April 2004, para. 3(a). 
13 Joint Declaration of 10 December 2002. 
14 Adopted at the 108th Regular Session, 19 October 2000. 



  - 7 - 

 
The Commission considers that the State's obligation to protect the rights of others is 
served by providing statutory protection against intentional infringement on honor 
and reputation through civil actions and by implementing laws that guarantee the 
right of reply.15 

[add more on Inter-American decisions?] 
 
The European Court of Human Rights has never actually ruled out criminal defamation 
and there are a small number of cases in which it has allowed criminal defamation 
convictions. Nonetheless, the Court has clearly recognised that there are serious problems 
with criminal defamation; it has frequently reiterated the following statement in the 
context of defamation cases: 
 

[T]he dominant position which the Government occupies makes it necessary for it to 
display restraint in resorting to criminal proceedings, particularly where other means 
are available for replying to the unjustified attacks and criticisms of its adversaries or 
the media.16 

 
In Castells v. Spain, the Court stated that criminal measures should only be adopted 
where States act “in their capacity as guarantors of public order”.17 It is significant that, 
in that case, which involved a conviction for defamation, the Court referred to the 
application of criminal measures only as a means of maintaining public order and not as a 
means of protecting reputations. As noted above, in my view defamation laws can no 
longer be justified as a means of ensuring public order. 
 
In those cases in which the ECHR has formally upheld criminal convictions for 
defamation, it has been at pains to point out that the sanctions were modest and hence 
met the requirement of proportionality (see below, under Sanctions). 
 
My own organisation, ARTICLE 19, also takes the clear position that criminal 
defamation laws are illegitimate. Principle 4(a) of our standards in this area, Defining 
Defamation: : Principles on Freedom of Expression and Protection of Reputation 
(Defining Defamation), states categorically: 
 

All criminal defamation laws should be abolished and replaced, where necessary, 
with appropriate civil defamation laws. Steps should be taken, in those States which 
still have criminal defamation laws in place, to progressively implement this 
Principle. 18 

 

                                                 
15 1994 Annual Report of the Inter-American Commission on Human Rights, Conclusion. 
16 Castells v. Spain, 24 April 1992, 14 EHRR 445, para. 46. 
17 Ibid. 
18 Note 10. These principles were adopted by a group of highly recognised experts in the area of freedom of 
expression and protection of reputation. They were endorsed in the Joint Declaration of 30 November 2000 
of the three special international mandates dealing with freedom of expression – the United Nations Special 
Rapporteur on Freedom of Opinion and Expression, the Organisation for Security and Cooperation in 
Europe Representative on Freedom of the Media and the Organisation of American States Special 
Rapporteur on Freedom of Expression – and have also been endorsed by a large number of other 
organisations and individuals. 
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The above points to the following recommendation: 
� All criminal defamation laws in Indonesia should be repealed. To the extent that 

this leaves gaps in the system of protection of reputations, these should be 
addressed through the civil law. 

Who May Sue 
Courts in different common law jurisdictions have restricted the right of certain public 
bodies to sue for damage to reputation, even under the civil law. Elected bodies, for 
example, have been denied standing because of the importance of free criticism of their 
activities. In recent years, courts have extended the scope of this prohibition, blocking 
suits by other public bodies, including State-owned corporations and even political 
parties. 
 
Courts have recognised the danger of giving the government the right to sue its critics for 
defamation. In the case of Derbyshire County Council v. Times Newspapers Ltd., the UK 
House of Lords ruled that the common law does not allow a local authority to maintain an 
action for damages for libel. As an elected body, it “should be open to uninhibited public 
criticism. The threat of a civil action for defamation must inevitably have an inhibiting 
effect on freedom of speech.”19 
 
The House of Lords put forward a threefold rationale for restricting the ability of elected 
bodies to sue. First, criticism of government is vital to the success of a democracy and 
defamation suits inhibit free debate about vital matters of public concern. The Lords 
emphasised this point when distinguishing the plaintiff county council from private 
corporations.20 Second, defamation laws are designed to protect reputations. Elected 
bodies should not be entitled to sue in defamation because any reputation they might have 
would belong to the public as a whole, which on balance benefits from uninhibited 
criticism. Furthermore, elected bodies regularly change membership so, as the 
Derbyshire court noted, “it is difficult to say the local authority as such has any 
reputation of its own.”21 Finally, the government has ample ability to defend itself from 
unwarranted criticism by other means, for example by responding directly to any 
allegations. Allowing public bodies to sue is, therefore, an inappropriate use of taxpayers 
money, one which may well be open to abuse by governments intolerant of criticism.22 
 
The Indian Supreme Court followed Derbyshire’s lead in Rajagopal v. State of Tamil 
Nadu, finding that “the Government, local authority and other organs and institutions 
exercising governmental power” cannot bring a defamation suit.23 A similar position has 
been taken in the United States.24 In 1999, the UN Human Rights Committee, in its 
observations on Mexico’s fourth periodic report, stated that it “deplores the existence of 
                                                 
19 [1993] 1 All ER 1011, p. 1017. 
20 Ibid., p. 1017. 
21 Ibid., p. 1020. 
22 See Die Spoorbond and Anor. v. South African Railways, [1946] AD 999, pp. 1012-1013. 
23 (1994) 6 Supreme Court Cases 632, p. 650. 
24 In City of Chicago v. Tribune Co., 307 Ill 595 (1923), the court ruled a city could not sue a newspaper for 
defamation. It said, “no court of last resort in this country has ever held, or even suggested, that 
prosecutions for libel on government have any place in the American system of jurisprudence.” See p. 601. 
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the offence of ‘defamation of the state,’” and called for its abolition.25 While the 
European Court of Human Rights has not entirely ruled out defamation suits by 
governments, it appears to have limited such suits to situations which threaten public 
order, implying governments cannot sue in defamation simply to protect their honour.26 
 
Courts have applied the Derbyshire reasoning to public bodies that are not elected. State-
owned corporations, for example, have failed to win standing in at least two important 
cases. As far back as 1946, in Die Spoorbond v. South African Railways, a South African 
court ruled that the national railway could not sue for defamation. The court 
acknowledged that corporations can sue for defamation but could recall no instance of the 
Crown suing for injury to its reputation: “Had such a right existed, one would have 
expected to find reports of cases in which it had been claimed.”27 About 50 years later, 
the Supreme Court of Zimbabwe ruled that the State-run Post and Telecommunications 
Corporation could not sue in defamation. Relying on Die Spoorbond, it found that while 
some “artificial persons” may sue for defamation, organs of the State may not. It denied 
the right to sue to “those artificial persons which are part of the governance of the 
country,”28 as determined by the body’s degree of organisational and financial autonomy, 
whether it provides essential public services and the effect of stifling criticism of it.29 
 
In 1997, an English court denied a political party the right to bring a defamation action. 
In Goldsmith v. Bhoyrul, the Referendum Party and its founder Sir James Goldsmith sued 
a newspaper and two journalists for an article that suggested the party had lied to its 
supporters.30 The court held that political parties are analogous to elected bodies and, 
following Derbyshire, found that it was in the public interest to promote unfettered 
debate about them: “Defamation actions or the threat of them would constitute a fetter on 
free speech at a time and on a topic when it is clearly in the public interest that there 
should be none.”31 While individual party members maintain the right to sue, political 
parties, like the government, must defend their reputations in other fora. 
 
The above points to the following recommendation: 
� Indonesian law should, to the extent that this is not already the case, introduce limits 

on who may bring an action in defamation. Public bodies – either elected or 
commercial in nature – should be prohibited from bringing such suits. Consideration 
should also be given to extending this prohibition to political parties. 

Proof of Truth 
It is clear that proof of the truth of any impugned statements of fact should fully absolve 
defamation defendants of any liability in relation to an allegation of harm to reputation. This 

                                                 
25 UN International Covenant on Civil and Political Rights, Concluding Observations of the Human Rights 
Committee: Mexico, UN Doc. CCPR/C/79/Add. 109, 27 July 1999, para.14. 
26 Castells v. Spain, note 16, para. 46. 
27 Note 22, p. 1008. 
28 Posts and Telecommunications Corporation v. Modus Publications (Private) Ltd., (1997), Judgment No 
S.C. 199/97, p. 9. 
29 Ibid., pp. 14-15. 
30 Goldsmith and Anor. v. Bhoyrul and Others, [1997] 4 All ER 268, p. 271. 
31 Ibid., pp. 270-71. 
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is recognised in many countries around the world and reflects the basic principle that no one 
has the right to defend a reputation they do not deserve. If the matter complained of is true, 
the plaintiff has no right to claim that it should not be publicised. 
 
A number of authoritative international statements back this up. For example, the 
Declaration of Principles on Freedom of Expression in Africa, adopted by the African 
Commission on Human and Peoples’ Rights,  states: 
 

1. States should ensure that their laws relating to defamation conform to the 
following standards: 
� no one shall be found liable for true statements, opinions or statements 

regarding public figures which it was reasonable to make in the 
circumstances;32 

 
This is also reflected in Principle 7(a) of Defining Defamation, which states: “In all cases, a 
finding that an impugned statement of fact is true shall absolve the defendant of any 
liability.” 33 
 
It would appear that under Indonesian defamation law, proof of truth is permitted only 
where the defendant also claims to have acted in the public interest or under compulsion 
to self-defence. The former issue came before the UK House of Lords in Gleaves v. 
Deakin, a case involving criminal defamation, which required not only proof of the truth 
of the statements, but also proof that publication was for the public benefit. As Lord 
Diplock stated: “This is to turn article 10 of the [European Convention on Human Rights, 
guaranteeing freedom of expression] on its head ... article 10 requires that freedom of 
expression shall be untrammelled [unless interference] is necessary for the protection of 
the public interest.”34 
 
International and national courts have also held that a defendant in a defamation case 
should never be prevented from proving the truth of his or her statements. In Castells v. 
Spain, Castells, then a senator, had been charged with insulting the government in a 
magazine article about violence in the Basque Country. The Court ruled that the failure of 
the Spanish courts to allow Castells to prove the truth of his statements was a violation of 
his right to freedom of expression which could not be justified in a democratic society.35 
 
A closely related question is whether or not, in relation to a statement of fact, falsity 
should be presumed or, to put it another way, the question of where the burden of proof 
should lie: with the defendant to prove truth or with the plaintiff to prove falsity. The 
guarantee of freedom of expression places a heavy onus on the State to justify any 
restriction on freedom of expression. It is thus argueable that, at least in relation to a 

                                                 
32 Adopted by the African Commission on Human and Peoples’ Rights at its 32nd Session, 17-23 October 
2002. Principle XII: Protecting Reputations. 
33 Note 18. 
34 [1980] AC 477, p. 483. 
35 Castells v. Spain, note 16, para. 48. 
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statement on a matter of public concern,36 this onus dictates that truth be presumed unless 
and until the contrary is shown.  
 
A number of courts have adverted to the chilling effect of a requirement to prove truth for 
purposes of civil defamation law. For example, the House of Lords, holding that a local 
authority did not have a right to sue for damages for defamation, noted: 
 

The threat of a civil action for defamation must inevitably have an inhibiting effect on 
freedom of speech. … What has been described as ‘the chilling effect’ … is very 
important. Quite often the facts which would justify a defamatory publication are known 
to be true, but admissible evidence capable of proving those facts is not available. This 
may prevent the publication of matters which it is very desirable to make public. 37 

 
Courts in a few countries, notable the United States, have held that a requirement that the 
defendant prove the truth of allegations relating to public figures breaches the right to 
freedom of expression.38 
 
There are also official statements at the international level to back this up. The three 
special international mandates for promoting freedom of expression, in their Joint 
Declaration of 2000, noted that, “the plaintiff should bear the burden of proving the 
falsity of any statements of fact on matters of public concern”.39 Similarly, Defining 
Defamation states: 
 

In cases involving statements on matters of public concern, the plaintiff should bear 
the burden of proving the falsity of any statements or imputations of fact alleged to 
be defamatory.40 

 
The above points to the following recommendations: 
� No one should be held liable in defamation law for a statement which has been 

shown to be true. No additional requirements, for example that the statements must 
relate to matters of public interest, should be imposed. 

� No one should be denied the opportunity, in the context of a defamation case, to 
prove the truth of his or her statements. 

� In relation to a statement of fact on a matter of public concern, the onus should be 
on the defamation plaintiff to prove that the statement is false, not on the defendant 
to prove that it is true. 

                                                 
36 I prefer this to the more common term ‘public interest’, as the latter would seem to include matters which 
are mainly or entirely salacious in nature and of no public consequence. 
37 Derbyshire County Council v. Times Newspapers Ltd, note 19, pp. 1017-1018. Similarly, the US Supreme 
Court has stated: “Allowance of the defense of truth … does not mean that only false speech will be deterred. 
… Under such a rule, would-be critics of official conduct may be deterred from voicing their criticism, even 
though it is believed to be true and even though it is, in fact, true, because of doubt whether it can be proved in 
court or fear of the expense of having to do so.” New York Times v. Sullivan, 376 US 254, 279 (1964), pp. 
278-9. 
38 New York Times Co. v. Sullivan, ibid., p. 279. I leave fuller discussion of this principle to the presentation 
focusing on US defamation law. 
39 Joint Declaration of 30 November 2000. 
40 Note 18, Principle 7(b). 
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Reasonable Publication 
It has been widely recognised that defamation laws which do not allow for any errors in 
relation to statements of fact, even if the author has acted in accordance with the highest 
professional standards, cannot be justified. A strict liability rule of this nature is 
particularly untenable for the media, which are under a duty to satisfy the public’s right to 
know and often cannot wait until they are sure that every fact alleged is true before they 
publish or broadcast a story. Even the best journalists make honest mistakes and to leave 
them open to punishment for every false allegation would be to undermine the public 
interest in receiving timely information. A more appropriate balance between the right to 
freedom of expression and reputations is to protect those who have acted reasonably, while 
allowing plaintiffs to sue those who have not. 
 
In Tromsø and Stensås v. Norway, a case involving statements held by national courts in 
Norway to be false and defamatory, the European Commission of Human Rights stated: 
 

[F]reedom of the press would be extremely limited if it were considered to apply 
only to information which could be proved to be true. The working conditions of 
journalists and editors would be seriously impaired if they were limited to publishing 
such information.41 

 
The Judicial Committee of the Privy Council42 has similarly noted the chilling effect of a 
rule which penalises any statement which is inaccurate: 
 
 [I]t was submitted that it was unobjectionable to penalise false statements made 

without taking due care to verify their accuracy.... [I]t would on any view be a grave 
impediment to the freedom of the press if those who print, or a fortiori those who 
distribute, matter reflecting critically on the conduct of public authorities could only 
do so with impunity if they could first verify the accuracy of all statements of fact on 
which the criticism was based.43 

 
In National Media Ltd v. Bogoshi, the South African Supreme Court of Appeal 
recognised the unacceptability of a strict liability rule for inaccurate statements, noting, 
“nothing can be more chilling than the prospect of being mulcted in damages for even the 
slightest error.”44 Similarly, the United States Supreme Court, in the New York Times v. 
Sullivan case, noted: 
 

Under such a rule, would-be critics of official conduct may be deterred from voicing 
their criticism, even though it is believed to be true and even though it is in fact true, 
because of doubt whether it can be proved in court or fear of the expense of having to 
do so. They tend to make only statements which “steer far wider of the unlawful 
zone.”  Speiser v. Randall, supra, 357 U.S., at 526.45  

 

                                                 
41 Tromsø and Stensås v. Norway, Application No. 21980/93, Report of 9 July 1998, para. 80. 
42 This is the final court of appeal for a number of common law countries and is comprised of judges from 
the House of Lords. 
43 Hector v. Attorney-General of Antigua and Barbuda, [1990] 2 AC 312, p. 318. 
44 1998 (4) SA 1196, p. 1210. 
45 Note 37, p. 279. Speiser v. Randal, 357 U.S. 513 (1958). 
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Courts and legislators around the world, in recognition of the above, have developed 
various alternative defences to proof of truth, which I refer to here generically as 
‘reasonableness defences’, while noting that these vary considerably in nature. All of 
these defences, or rules for liability, apply to statements of fact, even where such 
statements are false and defamatory. Their effect is to absolve the defendant of any 
liability in defamation for his or her statements, as long as he or she acted reasonably, or 
sometimes in good faith. 
 
In Tromsø and Stensås v. Norway, the European Court of Human Rights held that to 
punish certain defamatory statements, even though they were in fact false, breached the 
guarantee of freedom of expression. The Court placed some emphasis on the fact that the 
statements concerned a matter of great public interest which the plaintiff newspaper had, 
overall, covered in a balanced manner.46 Also important was the fact that the newspaper 
had relied on an official report of a seal hunting inspector. The Court noted that “the 
press should normally be entitled, when contributing to a debate on matters of legitimate 
concern, to rely on the contents of official reports without having to undertake 
independent research.”47 Although the Court did not use the term reasonableness, this 
case, in conjunction with other case law of the Court, suggests that where the media acts 
reasonably, taking into account all of the circumstances, the Court will not uphold a 
finding of defamation liability. 
 
The leading US case in this area is New York Times Co. v. Sullivan. In that case, which 
also involved allegations containing factual errors, the Court ruled that a public official 
could only recover damages if he or she could prove “the statement was made with 
‘actual malice’ – that is, with knowledge that it was false or with reckless disregard for 
whether it was false or not.”48 Rajagopal, decided by the Indian Supreme Court, followed 
Sullivan in substance, holding:  
 

In the case of public officials ... the remedy of action for damages is simply not 
available with respect to their acts and conduct relevant to the discharge of their 
official duties. This is so even where the publication is based upon facts and 
statements which are not true, unless the official established that the publications was 
made (by the defendant) with reckless disregard for truth.49 

 
Similarly, in Lange v. Atkinson,50 the New Zealand Court of Appeal held that statements 
concerning the functioning of government were covered by qualified privilege. As a 
result, they could attract defamation liability only if they had been made with malice. In 
such cases, furthermore, the plaintiff bore the onus of proving malice. 
 
The law in the US and New Zealand clearly goes beyond the reasonableness standard, 
requiring instead at least reckless disregard for the truth. 
 

                                                 
46 20 May 1999, Application No. 21980/93, para. 33. 
47 Ibid., para. 68. 
48 Note 37, pp. 279-80. 
49 Rajagopal & Anor v. State of Tamil Nadu, [1994] 6 SCC 632 (SC), p. 650. 
50 Lange v Atkinson, [2000] 1 NZLR 257. 
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Courts in Australia have adopted an explicit standard of reasonableness. In Lange v. 
Australian Broadcasting Corporation, the Australian High Court held that everyone “has 
an interest in disseminating and receiving information, opinions and arguments 
concerning government and political matters.... The duty to disseminate such information 
is simply the correlative of the interest in receiving it.”51 As a result, such 
communications were covered by the defence of qualified privilege. However, unlike 
traditional qualified privilege, which could be overcome only by malice, the Court held 
that the relevant standard for these cases was one “of reasonableness ... which goes 
beyond mere honesty”.52 Furthermore, in Australia, the onus is on the defendant to prove 
reasonableness, because the information required to do so is “peculiarly within the 
knowledge of the defendant.”53 
 
The UK House of Lords adopted an analogous, but slightly different, approach in its 1999 
decision in Reynolds v. Times Newspapers.54 The Lords rejected the idea of a general 
category of privilege covering statements containing political information, as well as the 
idea of a defence of reasonable care in relation to political statements. Instead, Lord Nicholls 
elaborated 10 factors to be taken into account in determining whether, in all the 
circumstances, qualified privilege ought to be extended, including the seriousness of the 
allegation, the source of the information and steps taken to verify its accuracy, the urgency 
of the matter, whether comment was sought from the plaintiff and the tone of the article.55 
An assessment of these factors will determine whether or not qualified privilege applies, 
which can then only be defeated by malice. The 10 factors which trigger this protection are 
effectively an elaboration of when it is reasonable in all of the circumstances to go ahead 
with publication. 
 
Recognition of the undue harshness of a strict liability rule in relation to truth is not 
restricted to common law jurisdictions. A reasonableness defence for defamation has 
been recognised in South Africa, which has a Roman-Dutch system of law.56 In 
Germany, the Federal Constitutional Court has held that while statements must not be 
given in a thoughtless manner, the requirement of truth must not be so stringent as to 
deter persons from making statements for fear of prosecution.57 In addition, where the 
public interest is involved, there is a presumption in favour of freedom of expression.58 
Similarly, in the Netherlands, the press is not required to provide conclusive evidence of 
the correct factual basis of its reporting.59 Section 261(3) of the Criminal Code provides 

                                                 
51 (1997) 71 ALJR 818, p. 832-3. 
52 Ibid. 
53 Theophanous v. Herald & Weekly Times Ltd (1994) 124 ALR 1, p. 24. 
54 Reynolds v. Times Newspapers Ltd and others, [1999] 4 All ER 609. 
55 Ibid., p. 625. 
56 See National Media Ltd v. Bogoshi, 1998 (4) SA 1196. 
57 54 FCC 208 (1980) (Heinrich Böll case) and 85 FCC 1 (1994) (Auschwitz-Luege case). See the 
Declaration of Dr. Ulrich Karpen, Written Comments on Comparative European Law Submitted by 
ARTICLE 19 and INTERIGHTS to the European Court of Human Rights in Prager & Oberschlick v. 
Austria, p. 9. 
58 7 FCC 198 (1958) (Lueth case). Ibid. 
59 See 6 March 1985, Nederlandse Jurisprudentie 1985, 437 (Herrenberg/Het Parool case), noted in 
Dommering, E., “Unlawful publications under Dutch and European law - defamation, libel and advertising” 
(1992) 13 Tolley’s Journal of Media Law and Practice 262 , p. 264. 
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that journalists do not need to prove the truth of their accusations as long as they acted in 
good faith in the public interest.60 In Hungary, as well, the simple fact that an assertion is 
untrue is not sufficient, at least where public officials are involved, to sustain an action in 
defamation.61 
 
The three special international mandates for promoting freedom of expression have also 
recognised the need for a defence of this sort, stating that, “it should be a defence, in 
relation to a statement on a matter of public concern, to show that publication was 
reasonable in all the circumstances”.62 
 
Defining Defamation also provides for a ‘reasonableness’ defence as follows: 
 

Even where a statement of fact on a matter of public concern has been shown to be 
false, defendants should benefit from a defence of reasonable publication. This 
defence is established if it is reasonable in all the circumstances for a person in the 
position of the defendant to have disseminated the material in the manner and form 
he or she did. In determining whether dissemination was reasonable in the 
circumstances of a particular case, the Court shall take into account the importance 
of freedom of expression with respect to matters of public concern and the right of 
the public to receive timely information relating to such matters.63 

 
The Commentary to this Principle notes: “For the media, acting in accordance with 
accepted professional standards should normally satisfy the reasonableness test.” 
 
The values that underpin these decisions rest on the ideas that, at least in relation to 
matters of public concern, open debate must be promoted in the interest of the public’s 
right to know and that open debate is the best way for the truth to emerge. If a journalist 
cannot publish critical comments without being sure that he or she can prove that they are 
true, to the satisfaction of a court, taking into account the rules of evidence and the fact 
that he or she may have relied on confidential sources, open debate is gravely fettered and 
many true allegations will be suppressed. 
 
Furthermore, even where the allegations are false, the promotion of open debate is in 
many cases the best way for this to be exposed and for the target of those allegations to 
clear his or her name. Often, the allegations will be circulating in some form among at 
least a sector of the population and the effect of the published statements will essentially 
be to raise these to the level of a national debate. The March 2004 conviction of Tempo 
magazine for defaming businessman Tomy Winata by alleging he was responsible for a 
fire is perhaps an example of this. Surely it is far better to deal with such allegations as a 
matter of national debate than through the courts. 
 
The above points to the following recommendation: 

                                                 
60 See van Lenthe, F. and Boerefijn, I., in ARTICLE 19, Press Law and Practice (1993, London), p.105.  
61 See Decision 36/1994. (VI.24) AB, Constitutional Court and See also Declaration of Dr. Agnes Frech, 
Written Comments on Comparative European Law Submitted by ARTICLE 19 and INTERIGHTS to the 
European Court of Human Rights in Prager & Oberschlick v. Austria, p. 5. 
62 See their Joint Declaration of 30 November 2000, note 39. 
63 Note 18, Principle 9. 
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� Indonesian law should recognise a reasonableness defence for statements on matters 
of public concern which should apply whenever the defendant acted reasonably in 
publishing the impugned statements, even if they ultimately prove to be false. 

Sanctions 
It is clear that unduly harsh sanctions, even for statements found to be defamatory, breach 
the guarantee of freedom of expression. In the case of Tolstoy Miloslavsky v. the United 
Kingdom, the European Court of Human Rights stated that “the award of damages and 
the injunction clearly constitute an interference with the exercise [of the] right to freedom 
of expression.”64 Therefore, any sanction imposed for defamation must bear a 
“reasonable relationship of proportionality to the injury to reputation suffered” and this 
should be specified in national defamation laws.65 
 
In the Miloslavsky case, the Court held that an award of damages which was three times 
larger than the largest amount ever previously awarded represented a breach of the right 
to freedom of expression, even though it accepted that the impugned statements were 
grossly defamatory. The United Kingdom responded by making important amendments 
to its rules relating to damages, which are assessed by the jury, in particular by requiring 
judges to provide direction to juries regarding the quantum of damages in personal injury 
cases and by allowing the Court of Appeal to vary damages. As a result of these changes, 
the level of damage awards in the United Kingdom has dropped significantly. 
 
The idea that excessive sanctions may, on their own, represent a breach of the right to 
freedom of expression finds support in a number of authoritative international statements 
on this issue. For example, Principle XII of the African Commission on Human and 
Peoples’ Rights’ Declaration of Principles on Freedom of Expression in Africa states, in 
part: 
 

2. States should ensure that their laws relating to defamation conform to the 
following standards: 
… 
� sanctions shall never be so severe as to inhibit the right to freedom of 

expression, including by others.66 
 
The three special international mandates for promoting freedom of expression addressed 
this issue specifically in their Joint Declaration in 2000, stating: 
 

At a minimum, defamation laws should comply with the following standards: 
… 

• civil sanctions for defamation should not be so large as to exert a chilling 
effect on freedom of expression and should be designed to restore the 
reputation harmed, not to compensate the plaintiff or to punish the 
defendant; in particular, pecuniary awards should be strictly proportionate to 

                                                 
64 13 July 1995, Application No. 18139/91, para. 35. 
65 Ibid., para. 49. 
66 Note 32. 
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the actual harm caused and the law should prioritize the use of a range of 
non-pecuniary remedies.67 

 
Similarly, in a Declaration on Freedom of Political Debate in the Media, the Committee 
of Ministers of the Council of Europe stressed the need for sanctions both to be 
proportionate and to take into account any other remedies provided: 
 

Damages and fines for defamation or insult must bear a reasonable relationship of 
proportionality to the violation of the rights or reputation of others, taking into 
consideration any possible effective and adequate voluntary remedies….68 

 
Defining Defamation deals at some length with the issue of pecuniary awards for 
defamation, based on the serious chilling effect that excessive damages can have. 
Principle 15: Pecuniary Awards, states: 
 

 (a) Pecuniary compensation should be awarded only where non-pecuniary remedies 
are insufficient to redress the harm caused by defamatory statements. 

(b) In assessing the quantum of pecuniary awards, the potential chilling effect of the 
award on freedom of expression should, among other things, be taken into 
account. Pecuniary awards should never be disproportionate to the harm done, 
and should take into account any non-pecuniary remedies and the level of 
compensation awarded for other civil wrongs.  

(c) Compensation for actual financial loss, or material harm, caused by defamatory 
statements should be awarded only where that loss is specifically established. 

(d) The level of compensation which may be awarded for non-material harm to 
reputation – that is, harm which cannot be quantified in monetary terms – should 
be subject to a fixed ceiling. This maximum should be applied only in the most 
serious cases. 

(e) Pecuniary awards which go beyond compensating for harm to reputation should 
be highly exceptional measures, to be applied only where the plaintiff has proven 
that the defendant acted with knowledge of the falsity of the statement and with 
the specific intention of causing harm to the plaintiff. 69 

 
One aspect of the requirement of proportionality for damages is that less intrusive 
remedies, and in particular non-pecuniary remedies, should be prioritised over pecuniary 
remedies.70 Another aspect is that any remedies already provided, for example on a 
voluntary or self-regulatory basis, should be taken into account in assessing court-
awarded damages. To the extent that remedies already provided have mitigated the harm 
done, this should result in a corresponding lessening of any pecuniary damages. 
 
The right of reply, in particular, is understood by many as a cost-effective, relatively non-
intrusive, non-pecunciary means of redressing defamation and potentially other wrongs.71 
It is significant that Article 14 of the American Convention on Human Rights actually 

                                                 
67 Note 39. 
68 Adopted 12 February 2004. 
69 Note 18. 
70 See, for example, Ediciones Tiempo S.A. v. Spain, 12 July 1989, Application No. 13010/87 (European 
Commission of Human Rights). 
71 The appropriateness of the right of reply in this regard depends, of course, on the conditions under which 
it is engaged. An unduly broad or onerous right of reply may be offensive to media freedom.  
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requires States to provide for a right of reply for anyone who has been injured by 
statements in the media.72 While this article specifically preserves any other legal 
remedies that may be available to the individual, it can be understood both as ensuring 
that everyone has access in practice to a remedy and as providing an effective remedy for 
harmful statements which is less intrusive than damages, fines or other harsh sanctions. 
 
As noted above, the 1999 Press Law provides for a complaints system for individuals 
who believe they have been negatively affected by media coverage. It also provides for a 
right of reply in such cases. At a minimum, where individuals have benefitted from these 
remedies, this should be taken into account by courts or juries when considering legal 
remedies for defamation. Indeed, it may be appropriate to require those wishing to bring a 
defamation case first to take advantage of these more appropriate, and less intrusive, 
remedies. In this way, the 1999 Press Law could play a significant role in defamation 
cases. 
 
It may be noted that the primary goal of remedies should be to redress the harm done to 
reputation and not to punish the defendant. Given the importance of freedom of 
expression, punitive remedies can only be justified in the most egregious cases where this 
is justified by the wholly unacceptable behaviour of the defendant.  
 
These principles apply with at least equal force to criminal sanctions as to civil sanctions, 
given the additional chilling effect of the former due to the social sanction which 
accompanies them. Indeed, one of the more serious problems with criminal defamation, 
as noted above, is precisely the severe nature of the sanctions normally associated with it. 
 
The European Court of Human Rights has upheld criminal defamation convictions on 
occasion but, in these cases, it has been at pains to point out that the sanctions were 
modest and hence met the requirement of proportionality. For example, in Tammer v. 
Estonia, the Court specifically noted, “the limited amount of the fine imposed” in 
upholding the conviction; the total fine in that case was ten times the daily minimum 
wage.73  
 
In its Report on the Compatibility of “Desacato” Laws With the American Convention on 
Human Rights, the Inter-American Commission on Human Rights also noted the 
particular problem with sanctions of a criminal nature, stating:  
 

The fear of criminal sanctions necessarily discourages people from voicing their 
opinions on issues of public concern particularly when the legislation fails to distinguish 
between facts and value judgments. 74 

 

                                                 
72 Adopted at San José, Costa Rica, 22 November 1969, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, 
entered into force 18 July 1978. See also Resolution (74)26 on the right of reply – position of the individual 
in relation to the press, adopted by the Committee of Ministers of the Council of Europe, 2 July 1974. 
73 6 February 2001, Application No. 41205/98, para.69. See also Constantinescu v. Romania, Application 
No. 28871/95, 21 March 2000 (European Court of Human Rights). 
74 1994 Annual Report of the Inter-American Commission on Human Rights, Chapter V, Part IV(B). 
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As noted above, Defining Defamation calls for the replacement of all criminal defamation 
laws with appropriate civil defamation laws. At the same time, in recognition of the fact that 
many States still have criminal defamation laws in force, Principle 4(b) states, in part: 
 

(iv) prison sentences, suspended prison sentences, suspension of the right to express 
oneself through any particular form of media, or to practice journalism or any other 
profession, excessive fines and other harsh criminal penalties, should never be 
available as a sanction for breach of defamation laws, no matter how egregious or 
blatant the defamatory statement.75 

 
The above points to the following recommendation: 
� Subject to criminal defamation laws being repealed in their entirety – the primary 

recommendation of this paper – all criminal sanctions should be reviewed to ensure 
that they meet the conditions set out above. 

� Sanctions in civil defamation cases should be strictly proportionate to the harm 
done. Mechanisms should be put in place to ensure that damage awards are not 
unduly high, in breach of this principle. 

� Provision should be made for the right of reply, preferably on a self-regulatory 
basis. Where a reply or other non-pecuniary remedy has been afforded for a 
defamatory statement, this should be taken into account in the assessment of 
damages, so that it is only any residual harm to reputation – that is any harm that has 
not been already addressed – that is compensated. 

� Consideration should be given to requiring those wishing to bring defamation cases 
against the media first to take advantage of the remedies offered under the 1999 
Press Law. 

 

Conclusion 
It has been widely observed that as countries emerge from under the shadows of non-
democratic rule, and as respect for freedom of expression increases, the number of 
defamation cases also tends to increase, often dramatically. In most cases, defamation 
laws, unchanged from the previous era, are seriously at odds with international and 
constitutional guarantees of freedom of expression and their use exerts a significant 
chilling effect on the exercise of that key right. This naturally gives rise for calls for 
reform, calls which, however, are resisted by conservatives and those who are not 
committed to human rights. This is precisely the situation in which Indonesia finds itself 
today. 
 
At the same time, there are important moves globally to reform outdated defamation 
laws, and to bring them into line with modern notions of democracy and human rights. 
This paper highlights some of the key issues on which those reforms have focused and 
which those advocating reform in Indonesia might wish to consider.  
 
It is of some importance for Indonesia to do away with imprisonment for defamation, at 
least in practice, if it wishes to retain its image as a democratic nation and its recent 

                                                 
75 Note 18. 
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achievements in the area of freedom of expression. Abolishing criminal defamation 
entirely would be even more welcome. 
 
Reform of the criminal defamation law, however, is not enough. As the Koran Tempo 
case noted at the outset of this paper makes clear, reform of the civil defamation law is 
also needed. It is perhaps unreasonable to expect the civil defamation laws to conform to 
all of the standards advocated above; but some key reforms would go a long way to 
mitigating the chilling effect of these laws. Requiring public officials to tolerate a greater 
degree of criticism, recognising a defence of reasonable publication and imposing strict 
limits on damage awards would be a good start. 


