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Opinion on the law of The Netherlands relating to defamation via Internet

1. Legal provisions on defamation

The Code of Criminal Law (Wetboek van Strafrecht) of The Netherlands has several provi-
sions dealing with various forms of defamation:

1. Article 266 (belediging): stating a simple offence, either orally or in writing;

2. Article 261 (smaad and, if in writing, smaadschrift): violation of someone’s honour or 
reputation;

3. Article 262 (laster): smaad / smaadschrift with the knowledge that the statement is untrue;

4. Article 137c (groepsbelediging): publicly offending a group of people because of their 
race, religion, sexual orientation or physical or mental handicap;

5. Article 137d (aanzetten tot haat): incitement to hatred, discrimination or violence against a 
group of people because of their race, religion, gender, sexual orientation or physical or 
mental handicap;

6. Article 137e: the publication of statements which offend a group of people because of 
their race, religion, sexual orientation or physical or mental handicap or which incite to 
hatred, discrimination or violence against people because of their race, religion, gender, 
sexual orientation or physical or mental handicap, as well as sending someone an object 
containing any such statement or disseminating such an object or having it in one’s pos-
session with the purpose of disseminating it;

7. Article 147: blasphemy.



2. Application of the freedom of expression

Since measures taken against expression by state institutions (whether executive or judicial) 
in principle restrict the freedom of expression, the application of the above mentioned provi-
sions is always qualified by the freedom of expression as guaranteed by both Article 7 of the 
Constitution (Grondwet) and Article 10 of the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (ECHR). Unlike Indonesia, Dutch law does not 
provide for constitutional review of acts made by Parliament. Therefore, courts often use Art-
icle 10 ECHR, meaning that any interference by a public authority with someone’s right to 
freedom of expression should be necessary in a democratic society in the interest of the rights 
or reputation of others (in cases dealing with defamation).

3. Absence of specific provisions on defamation via Internet

Dutch law has no provision specifically criminalizing defamation if committed through the 
Internet. There is no doubt, however, that the above mentioned provisions also cover the In-
ternet insofar as they criminalize written statements. In other words, if a Dutch court has juris-
diction (because of the residence of the perpetrator or because of the place where the crime 
was committed or where it had its effect), a person committing any of these forms of defama-
tion with the help of the Internet can be prosecuted and convicted. Courts, including courts of 
which I was part, have applied these principles on several occasions. When it comes to group 
defamation and incitement to hatred through the Internet, for instance, the Public Prosecutor is 
frequently helped by an independent institution called “Meldpunt Discriminatie Internet” 
(MDI). The MDI searches the Internet for such statements and reports them to the Public Pro-
secutor.

4. Legislation dealing with computer and Internet

In 1993, the Law on Computer Criminality was adopted and inserted in the Dutch Wetboek 
van Strarecht. The 1993 law deals with hacking in various forms (Articles 138a, 161 sexies, 
161 septies, 350a and 350b), the use of forged credit and debit cards (Article 232), child por-
nography (Article 240b), the use of stolen computer data belonging to businesses (Article 
273), extortion (Article 317), blackmail (Article 318), the use of telecommunications facilities 
without pay (Article 326c), and the unlawful use of confidential radio and internet messages 
(Article 441). In addition, the so-called Cyber Crime Treaty of Budapest of Nov 23, 2001 was 
implemented in Dutch law, giving rise to further amendments to some of the provisions men-
tioned in this paragraph. None of these provisions deals with any type of defamation.

5. Current debate in The Netherlands

Currently, there is a debate in The Netherlands about the abolition of Article 147 (blasphemy) 
and, to a lesser extent, Article 137c (group defamation). The minister of Justice has an-
nounced a proposal to abolish Article 147, while at the same time reinforcing Articles 137d en 
137e. There is no debate, however, about the issue of whether there should be a change in the 
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law insofar as it pertains to the criminalization of any of the above mentioned forms of defam-
ation committed with the help of the Internet.

6. Basic principles

The basic principles of criminal law and criminal procedure under the law of The Netherlands 
have not changed for many years. Any person accused of committing a crime can be con-
victed only if the act was a crime according to the law at the time at which the act was com-
mitted. Laws have to be made by Parliament, except that for criminal offences of a more ad-
ministrative nature lower bodies, such as city governments, have obtained more authority in 
recent years. But city governments cannot change the basic principles of the law.

7. Final remarks

Since the application of sanctions on statements in principle implies a restriction to the free-
dom of expression, courts should be cautious in convicting defendants accused of making 
statements (whether orally or in writing or with the help of the Internet). Therefore, courts 
should closely scrutinize the texts of legal provisions criminalizing forms of expression and 
be well aware of the meaning and purpose of such provisions. A few days ago, the Hoge Raad 
(Supreme Court) of The Netherlands applied this principle in a case in which a person was ac-
cused of defaming a group of people because of their religion. The Hoge Raad held that the 
accused was not criminally liable because he only criticized the institution but not the people. 
In my experience, this is the approach I as a judge try to take in applying criminal law. The 
quality and the age of a provision can play an important role in determining whether and to 
what extent such a provision should be applied.
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